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DECISION

Fair Work Act 2009
s.185—Enterprise agreement

Transdev Sydney Pty Ltd
(AG2020/820)

TRANSDEYV SYDNEY LIGHT RAIL OPERATIONS ENTERPRISE
AGREEMENT 2019

Passenger vehicle transport (non-rail) industry

DEPUTY PRESIDENT BOYCE SYDNEY, 7 MAY 2020

Application for approval of the Transdev Sydney Light Rail Operations Enterprise Agreement
2019.

[1] An application has been made for approval of an enterprise agreement to be known as
the Transdev Sydney Light Rail Operations Enterprise Agreement 2019 (Agreement). The
application was made pursuant to s.185 of the Fair Work Act 2009 (Act). It has been made by
Transdev Sydney Pty Ltd (Employer). The Agreement is a single enterprise agreement.

[2] The Employer provided written undertakings to the Fair Work Commission on 1 May
2020. Those undertakings are attached at Annexure A to this decision and become terms of
the Agreement. | am satisfied that the undertakings will not cause financial detriment to any
employee covered by the Agreement (as compared to the relevant provisions of the Passenger
Vehicle Transportation Award 2010 Award 2010), and that the undertakings will not result in
substantial changes to the Agreement.

[3] Subject to the undertakings referred to above, I am satisfied that each of the
requirements of ss.186, 187, 188 and 190 of the Act, as are relevant to this application for
approval, have been met.

(4] I am satisfied the more beneficial entitlements of the NES will prevail where there is
an inconsistency between the Agreement and the NES.

[5] The Australian Rail Tram and Bus Industry Union, being a bargaining representative
for the Agreement, has given notice under s.183 of the Act that it wants to be covered by the
Agreement. In accordance with s.201(2) of the Act, I note that the Agreement covers this
organisation.

[6] The Agreement is approved and, in accordance with s.54 of the Act, will operate from
14 May 2020. The nominal expiry date of the Agreement is 31 October 2023.
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TRANSDEV SYDNEY LIGHT RAIL OPERATIONS
ENTERPRISE AGREEMENT 2019

Note - this agreement is to be read together with an undertaking given by the employer. The undertaking is
taken to be a term of the agreement. A copy of it can be found at the end of this agreement.
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e) The Employer may only refuse a request for casual conversion on reasonable grounds which may

include:

{i} itis known or reasonably foreseeable that the position will cease to exist within the
next 12 months;

{if) it is known or reasonably foreseeable that the hours of work required to be performed
will be significantly reduced in the next 12 months; or

{iii) it is known or reasonably foreseeable that there will be a significant change in the days
and/or times the employee’s hours of work are required to be performed in the next
12 months which cannot be accommodated within the days or hours in which the

employee is available to work.

f} For any grounds of refusal to be reasonable, it must be based on facts which are known or

reasonably foreseeable.

2.5 Shiftworker
a) For the purposes of Division 6 of the NES, a shiftworker means an employee who is a seven day
shiftworker who is regularly rostered to work on Sundays and pubtic holidays. In these

circumstances shiftworkers are entitled to an additional week of annual leave.
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(i} the employer must notify the relevant employees and the Union of the decision to
introduce the major change; and

(i} subclauses (c) to (i) apply.

c} The relevant employees may appoint a representative for the purposes of the procedures in this

term.
d} If:

{i} arelevant employee appoints, or relevant employees appoint, a representative for the
purposes of consultation; and

{ii} the employee or employees advise the employer of the identity of the representative;

the employer must recognise the representative and the Union as part of the consultative process.

e) Assoon as practicable after making its decision, the employer must:

{i} discuss with the relevant employees and the Union:

{a) the introduction of the change; and
{b} the effect the change is likely to have on the employees; and
{c) measures the employer is taking to avert or mitigate the adverse effect of the

change on the employees; and
{ii) for the purposes of the discussion-—provide, in writing, to the relevant employees:

{a} all relevant information about the change including the nature of the change
proposed and the rationale based on business needs; and
{b) information about the expected effects of the change on the employees; and

() any other matters likely to affect the employees.

f) However, the employer is not required to disclose confidential or commercially sensitive

information to the relevant employees.

g) Consultation shall be conducted in good faith and employees, the Union and its members will be
given an opportunity to provide input, time to discuss the proposed change with the Union and, to

consider the change and to respend to the Company.

h} The employer must give prompt and genuine consideration to matters raised about the major

change by the relevant employees.
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i) If atermin this agreement provides for a major change to production, program, organisation,
structure or technology in relation to the enterprise of the employer, the requirements set out in

paragraph (b}{i} and subclauses (c) and (e) are taken not to apply.
I} In this term, a major change is likely to have a significant effect on employees if it results in:

{i) the termination of the employment of employees; or

(i) major change to the composition, operation or size of the employer's workforce or to
the skills required of employees; or

{iii} the elimination or diminution of job opportunities {including opportunities for
promotion or tenure); or

{iv) the alteration of hours of work; or

{v) the needto retrain employees; or

{vi) the need to relocate employees to another workplace; or

{vii}the restructuring of jobs.

{viii) Change to regular roster or ordinary hours of work

k) Fora change referred to in paragraph (a)(ii):

(i) the Company must notify the relevant Employees and the Union of the proposed
change; and

(i} subclauses (I} to (p) apply.

[} The relevant Employees may appoint a representative for the purposes of the procedures in this

term.
m) If:

(i) arelevant Employee appoints, or relevant Employees appoint, a representative for the
purposes of consultation; and

(i} the Employee or Employees advise the Company of the identity of the representative;

the Company must recognise the representative and the Union as part of the consultative process.

n) As soon as practicable after proposing to introduce the change, the Company must:

{i} discuss with the relevant Employees and the Union the introduction of the change; and

{ii) for the purposes of the discussion—provide to the relevant Employees:

{a) all relevant information about the change, including the nature of the change; and
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¢} Anemployee who is party to a dispute may appeint a union or employee representative
(collectively referred to as the 'Representatives') at any time for the purposes of the procedures in

this clause.

d) In the first instance, the parties will attempt to resolve the matter at the workplace by discussions
between the employee(s) and/or appointed representative/s concerned and the relevant manager

or supervisor.

e) If the discussions in the first instance do not resolve the dispute, the parties will endeavour to
resolve the dispute in a timely manner by discussions between the employee(s} and/or appointed

representative/s concerned and more senior levels of management, as appropriate.

f) The Parties recognise that disputes can differ widely in nature, and can thus take different lengths
of time to resolve, but the Parties also agree that disputes should be resolved as quickly as
possible; that, subject to any contrary agreement between Transdev and the employee or Union
involved, any individual step in the process should, as a general rule, take no more than five
business days to complete; and in the case of each step, attempts should be made to hold

discussions within two business days of commencing the step.

g} Nothing in this clause prevents the making of an agreement to refer a dispute to a step other than
the one next in sequence, in order to accelerate resolution or for some other reason; or the

reference of a dispute to the FWC for urgent resolution.

h) The Parties acknowledge that, where a dispute involves a matter where a genuine, serious and
immediate risk is posed to the health or safety of any person, it may not be practical to follow the
procedures in this clause in attempting to resolves the dispute; and that an urgent reference to

the FWC may be required.

i} If the matter remains in dispute, it must next be submitted to the FWC which may exercise any
method of dispute resolution permitted by the Act that it considers appropriate to ensure the

settlerment of the dispute.

j)  Until the dispute is resolved, the status quo antes will prevail, unless the employee has a
reasonable concern about an imminent risk to their health or safety. in order to be clear, if the
dispute is about a change at work, the status quo represents the position before the

implementation of the change.
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b) To avoid doubt, and without limiting subsection 17.1 (a}, an employee who:

(i} Is a parent, or has responsibility for the care, of a child; and

{ii} Is returning to work after taking leave in relations to the birth or adoption of the child;

{a) May request to work part-time to assist the employee to care for the child.

¢) The employee is not entitled to make the request unless:

(i} for an employee other than a casual employee--the employee has completed at least
12 months of continuous service with the employer immediately before making the
request; or

{ii} for a casual employee--the employee:

(a) is a long term casual employee of the employer immediately before making the
request; and
(b) has a reasonable expectation of continuing employment by the employerona

regular and systematic basis.

Formal Requirements

d) The request must:

{1} be in writing; and

{ii) set out details of the change sought and of the reasons for the change.

Agreeing to the Request—— .

e) The employer must give the employee a written response to the request within 21 days, stating

whether the employer grants or refuses the request.
f} The employer may refuse the request only on reasonable business grounds.

g) Without limiting what are reasonable business grounds for the purposes of subsection (5),

reasonable business grounds include the following:

{i} that the new working arrangements requested by the employee would be too costly
for the employer;
(i) that there is no capacity to change the working arrangements of other employees to

accommodate the new working arrangements requested by the employee;
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(iii) is signed by the employer and employee and if the employee is under 18 years of age,

signed by a parent or guardian of the employee; and

e) includes details of:

(i) the terms of the enterprise agreement that will be varied by the arrangement; and

(i} how the arrangement will vary the effect of the terms; and

{iii} how the employee will be better off overall in relation to the terms and conditions of
his or her employment as a result of the arrangement; and

(iv) states the day on which the arrangement commences.

f} The employer must give the employee a copy of the individual flexibility arrangement within 14
days after it is agreed to.

g) The employer or employee may terminate the individual flexibility arrangement:

(i) by giving no more than 28 days written notice to the other party to the arrangement;
or

(i) if the employer and employee agree in writing — at any time.

Transdev Sydney Light Rail Operations Enterprise Agreement 2019 28 February 2020
Page 43 of 59















{ii} Providing employees with competency based career opportunities through
appropriate training to acquire additional skills.

{iii) Ensuring no barrier to the utilisation of skills acquired are established.

{iv) Following consultation with employees, the Company shall endeavour to develop a
training program consistent with the foilowing:

{v) The current and future skill needs of the Company as may be identified through &
training needs analysis.

{vi) The size, structure and nature of the operations of the enterprise.

{vii) The need to develop vocational skills relevant to the enterprise through courses
conducted on the job or by accredited institutions and providers.

{wiii) In developing a training programme, the Company shall implement the
following:

(ix} Disseminate Information on the training programme and the availability of training
courses and career opportunities to employees.

(x) Monitor and advise on the on-going effectiveness of the training.

(xi} Where the Company requires an employee to undertake training, the employee will be
paid for the time spent in training and the costs associated with the training as follows:

{xil) If training is undertaken at the Company’s request during ordinary working hours, the
employee concerned shall not suffer any loss of ordinary pay.

(xiii) Any costs associated with standard fees for prescribed courses and prescribed
textbooks (excluding those textbooks which are available in the Company’s library)
incurred in connection with the undertaking of training shall be reimbursed by the
Company upon production of evidence of such expenditure. Provided that
reimbursement shall also be on an annual basis, subject to the presentation of reports
of satisfactory progress.

{xiv) Travel costs incurred by an employee undertaking training in accordance with
this clause which exceed those normally incurred in travelling to and from work shall
be reimbursed by the Company.

{xv}An employee may be required to undertake training for up to two (2) hours prior to
the commencement of a shift or up to two (2) hours after the completion of a shift.
Such time is to be treated as time worked and paid for at ordinary time rates of pay

and the provisions of clause 6 Overtime, shall not apply.
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Annexure A
UNDERTAKINGS

AG2020/820 - Application by Transdev Sydney Pty Ltd T/A Transdev Sydney Pty
Ltd

Transdev Sydney Pty Ltd (Transdev Sydney) hereby undertakes that for the purposes
of approval of the Transdev Sydney Light Rail Operations Enterprise Agreement 2019:

1. Clause 1.6 Notwithstanding the provision at clause 1.6 Transdev Sydney
undertakes that the definition of ‘Immediate Family’ will include a former
spouse, a former de facto partner and step-relations (eg. step parents and
step-children) as well as adoptive relations.

2. Clause 2.2 (a) Notwithstanding Clause 2.2.(a), Transdev Sydney undertakes
that a part-time employee under the Agreement is an employee who is
engaged to work reasonably predictable hours of work less than 38 ordinary
hours per week.

3. Clause 2.2(d) Notwithstanding clause 2.2 (d), Transdev Sydney undertakes
that any changes to the roster pattern, hours of work, or start and finish times
of a permanent part time employee will only occur in consultation with the
affected employee and with their agreement. Any such variation agreed to by
the affected employee will be recorded in writing and a copy provided to the
employee.

4. Clause 2.2(e) Notwithstanding clause 2.2 (e), Transdev Sydney undertakes to
pay part-time employees at overtime rates for any hours additional to those
agreed between Transdev Sydney and the employee pursuant to clause
2.2(d), or any hours that are more than 38 hours in any week.

5. Clause 2.4 Notwithstanding clause 2.4 Transdev Sydney undertakes to apply
clause 10.6 of the Award in its entirety.

6. Clause 10.1(f) and 10.3(b) Notwithstanding clause 10.1(f) and 10.3(b),
Transdev Sydney undertakes that a shiftworker, as defined by the
Agreement, can accrue up to 10 weeks annual leave without the approval
of management.

7. Clause 10.5 Notwithstanding the provisions at Clause 10.5, Transdev Sydney
undertakes that:

a. each cashing out of a particular amount of paid annual leave will be the
subject of a separate agreement;



b. the agreement will state:
i. the amount of leave to be cashed out and the payment to be
made to the employee for it;
ii. the date on which the payment is to be made;

c. the agreement will be signed by Transdev Sydney and employee
and, if the employee is under 18 years of age, by the employee’s
parent or guardian; and

d. this clause will operate subject to an employee having a remaining
accrued entitlement to paid annual leave being less than 4 weeks, in
accordance to section 93(2) of the Act.

8. Clause 10.6 Notwithstanding the provisions at clause 10.6, Transdev
Sydney undertakes that for the purposes of the NES, a ‘day’ of
personal/carer’s leave is the portion of a 24 hour period that an employee
would otherwise be working. An employee is entitled to take a full day or a
part day of personal/carer’s leave and the number of hours taken will be
deducted from the employee’s leave balance.

9. Clause 10.7(e) Notwithstanding the provisions at clause 10.7(e), Transdev
Sydney undertakes that an employee will only be required to provide
evidence that would satisfy a reasonable person that the employee was
unable because of illness or injury to attend for duty on a day or days for
which sick leave is claimed.

10.Clause 17.1 Notwithstanding the provisions at clause 17.1, Transdev Sydney
undertakes to discuss any request for flexible working arrangements with the
employee and genuinely try to reach agreement on a change in working
arrangements that will reasonably accommodate the employee’s

circumstances. If agreement cannot be reached the written response will state

whether there are any other changes that can be offered to the employee and
what those changes are.

11.Clause 18.2 Transdev Sydney undertakes that it will not apply Clause
18.2. An employee deemed to have abandoned their employment, will be
provided notice in accordance with section 117 of the Act.

12.Clause 18.1 (j) Notwithstanding the provisions at Clause 18.1(j), Transdev
Sydney undertakes that when the employment of an employee ends for any
reason (including misconduct) and the employee has a period of untaken paid
annual leave, this will be paid as if the employee had taken that period of
leave, inclusive of annual leave loading, and otherwise in accordance with
section 90(2) of the Act.

13.Clause 19.1(c) Notwithstanding the provision at clause 19.1(c) Transdev
Sydney undertakes to apply the definition of redundancy in s.119 of the Act.



Transdev Sydney also undertakes to only redeploy redundant employees
where it is reasonable in all of the circumstances.

14.Clause 26, Schedule 1 Notwithstanding Clause 26, Schedule 1; Transdev
Sydney undertakes to increase the hourly rate of the following classifications
to ensure that employees’ are not worse off when compared to the Award:

a. Trainee Customer Service Officer (currently $21.03)

b. Casual Trainee Customer Service Officer
(currently $21.91 plus 20% casual loading)

c. Casual Grade 1 Customer Service Officer
(currently $22.44 plus 20% casual loading)

15. Transdev Sydney undertakes that should any provision of the Enterprise
Agreement be interpretated in a manner that is less beneficial than the NES
and/or the Act, then the NES and/or the Act shall apply.

These undertakings are taken to be terms of the Enterprise Agreement.

Waheeda Bhayani
Head of People & Culture NSW & QLD Bus and Light Rail
Transdev Sydney Pty Ltd



